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§2.1019

(3) A duty to supplement responses
may be imposed by order of the Pre-
siding Officer or agreement of the par-
ties, potential parties, and interested
governmental participants.

(F)(1) If a deponent of a party, poten-
tial party, or interested governmental
participant upon whom a request for
discovery is served fails to respond or
objects to the request, or any part
thereof, the party, potential party, or
interested governmental participant
submitting the request or taking the
deposition may move the Presiding Of-
ficer, within five days after the date of
the response or after failure to respond
to the request, for an order compelling
a response in accordance with the re-
quest. The motion shall set forth the
nature of the questions or the request,
the response or objection of the party,
potential party, interested govern-
mental participant, or other person
upon whom the request was served, and
arguments in support of the motion.
For purposes of this paragraph, an eva-
sive or incomplete answer or response
shall be treated as a failure to answer
or respond. Failure to answer or re-
spond shall not be excused on the
ground that the discovery sought is ob-
jectionable unless the person, party,
potential party, or interested govern-
mental participant failing to answer or
respond has applied for a protective
order pursuant to paragraph (c) of this
section.

(2) In ruling on a motion made pursu-
ant to this section, the Presiding Offi-
cer may make such a protective order
as it is authorized to make on a motion
made pursuant to paragraph (c) of this
section.

(3) An independent request for
issuance of a subpoena may be directed
to a nonparty for production of docu-
ments. This section does not apply to
requests for the testimony of the NRC
regulatory staff pursuant to
§2.720(h)(2)(i) of this part.

(g) The Presiding Officer pursuant to
§2.722 of this part may appoint a dis-
covery master to resolve disputes be-
tween parties concerning informal re-
quests for information as provided in
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paragraphs (a)(1) and (a)(2) of this sec-
tion.

[54 FR 14944, Apr. 14, 1989, as amended at 56
FR 7797, Feb. 26, 1991; 63 FR 71740, Dec. 30,
1998]

EFFECTIVE DATE NOTE: At 63 FR 71740, Dec.
30, 1998, §2.1018 was amended by revising
paragraphs (a)(1) and (e) introductory text,
effective Jan. 29, 1999.

§2.1019 Depositions.

(a) Any party or interested govern-
mental participant desiring to take the
testimony of any person by deposition
on oral examination shall, without
leave of the Commission or the Pre-
siding Officer, give reasonable notice in
writing to every other party and inter-
ested governmental participant, to the
person to be examined, and to the Pre-
siding Officer of the proposed time and
place of taking the deposition; the
name and address of each person to be
examined, if known, or if the name is
not known, a general description suffi-
cient to identify him or her or the class
or group to which he or she belongs,
the matters upon which each person
will be examined and the name or de-
scriptive title and address of the officer
before whom the deposition is to be
taken.

(b) Within the United States, a depo-
sition may be taken before any officer
authorized to administer oaths by the
laws of the United States or of the
place where the examination is held.
Outside of the United States, a deposi-
tion may be taken before a secretary of
an embassy or legation, a consul gen-
eral, vice consul or consular agent of
the United States, or a person author-
ized to administer oaths designated by
the Commission. Depositions may be
conducted by telephone or by video
teleconference at the option of the
party or interested governmental par-
ticipant taking the deposition.

(c) The deponent shall be sworn or
shall affirm before any questions are
put to him or her. Examination and
cross-examination shall proceed as at a
hearing. Each question propounded
shall be recorded and the answer taken
down in the words of the witness. Ob-
jections on questions of evidence shall
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be noted in short form without the ar-
guments. The officer shall not decide
on the competency, materiality, or rel-
evancy of evidence but shall record the
evidence subject to objection. Objec-
tions on questions of evidence not
made before the officer shall not be
deemed waived unless the ground of the
objection is one which might have been
obviated or removed if presented at
that time.

(d) When the testimony is fully tran-
scribed, the deposition shall be sub-
mitted to the deponent for examina-
tion and signature unless the deponent
is ill or cannot be found or refuses to
sign. The officer shall certify the depo-
sition or, if the deposition is not signed
by the deponent, shall certify the rea-
sons for the failure to sign, and shall
promptly transmit an electronic copy
of the deposition to the Secretary of
the Commission for entry into the elec-
tronic docket.

(e) Where the deposition is to be
taken on written questions as author-
ized under §2.1018(a)(2), the party or in-
terested governmental participant tak-
ing the deposition shall electronically
serve a copy of the questions, showing
each question separately and consecu-
tively numbered, on every other party
and interested governmental partici-
pant with a notice stating the name
and address of the person who is to an-
swer them, and the name, description,
title, and address of the officer before
whom they are to be asked. Within ten
days after service, any other party or
interested governmental participant
may serve cross-questions. The ques-
tions, cross-questions, and answers
shall be recorded and signed, and the
deposition certified, returned, and
transmitted in electronic form to the
Secretary of the Commission for entry
into the electronic docket as in the
case of a deposition on oral examina-
tion.

(f) A deposition will not become a
part of the evidentiary record in the
hearing unless received in evidence. If
only part of a deposition is offered in
evidence by a party or interested gov-
ernmental participant, any other party
or interested governmental participant
may introduce any other parts. A party
or interested governmental participant
shall not be deemed to make a person

§2.1019

its own witness for any purpose by tak-
ing his or her deposition.

(g) A deponent whose deposition is
taken and the officer taking a deposi-
tion shall be entitled to the same fees
as are paid for like services in the dis-
trict courts of the United States, to be
paid by the party or interested govern-
mental participant at whose instance
the deposition is taken.

(h) The deponent may be accom-
panied, represented, and advised by
legal counsel.

(i)(1) After receiving written notice
of the deposition under paragraph (a)
or paragraph (e) of this section, and ten
days before the scheduled date of the
deposition, the deponent shall submit
an electronic index of all documents in
his or her possession, relevant to the
subject matter of the deposition, in-
cluding the categories of documents set
forth in paragraph (i)(2) of this section,
to all parties and interested govern-
mental participants. The index shall
identify those records which have al-
ready been made available electroni-
cally. All documents that are not iden-
tical to documents already made avail-
able electronically, whether by reason
of subsequent modification or by the
addition of notations, shall be treated
as separate documents.

(2) The following material is excluded
from the initial requirements of §2.1003
to be made available electronically,
but is subject to derivative discovery
under paragraph (i)(1) of this section—

(i) Personal records;

(ii) Travel vouchers;

(iii) Speeches;

(iv) Preliminary drafts;

(v) Marginalia.

(3) Subject to paragraph (i)(6) of this
section, any party or interested gov-
ernmental participant may request
from the deponent a paper copy of any
or all of the documents on the index
that have not already been provided
electronically.

(4) Subject to paragraph (i)(6) of this
section, the deponent shall bring a
paper copy of all documents on the
index that the deposing party or inter-
ested governmental participant re-
quests that have not already been pro-
vided electronically to an oral deposi-
tion conducted pursuant to paragraph
(a) of this section, or in the case of a
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deposition taken on written questions
pursuant to paragraph (e) of this sec-
tion, shall submit such documents with
the certified deposition.

(5) Subject to paragraph (i)(6) of this
section, a party or interested govern-
mental participant may request that
any or all documents on the index that
have not already been provided elec-
tronically, and on which it intends to
rely at hearing, be made electronically
available by the deponent.

(6) The deposing party or interested
governmental participant shall assume
the responsibility for the obligations
set forth in paragraphs (i)(1), (i)(3),
(i)(4), and (i)(5) of this section when de-
posing someone other than a party or
interested governmental participant.

() In a proceeding in which the NRC
is a party, the NRC staff will make
available one or more witnesses des-
ignated by the Executive Director for
Operations, for oral examination at the
hearing or on deposition regarding any
matter, not privileged, which is rel-
evant to the issues in the proceeding.
The attendance and testimony of the
Commissioners and named NRC per-
sonnel at a hearing or on deposition
may not be required by the Presiding
Officer, by subpoena or otherwise: Pro-
vided, That the Presiding Officer may,
upon a showing of exceptional cir-
cumstances, such as a case in which a
particular named NRC employee has
direct personal knowledge of a mate-
rial fact not known to the witnesses
made available by the Executive Direc-
tor for Operations and the testimony
sought is not reasonably obtainable
from another source by any party, re-
quire the attendance and testimony of
named NRC personnel.

[54 FR 14944, Apr. 14, 1991, as amended at 56
FR 7797, Feb. 26, 1991; 63 FR 71740, Dec. 30,
1998]

EFFECTIVE DATE NOTE: At 63 FR 71740, Dec.
30, 1998, §2.1019 was amended by revising
paragraphs (d), (e), and (i), effective Jan. 29,
1999.

§2.1020 Entry upon
tion.

(a) Any party, potential party, or in-
terested governmental participant may
serve on any other party, potential
party, or interested governmental par-
ticipant a request to permit entry upon

land for inspec-
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designated land or other property in
the possession or control of the party,
potential party, or interested govern-
mental participant upon whom the re-
quest is served for the purpose of ac-
cess to raw data, inspection and meas-
uring, surveying, photographing, test-
ing, or sampling the property or any
designated object or operation thereon,
within the scope of §2.1018 of this sub-

part.

(b) The request may be served on any
party, potential party, or interested
governmental participant  without
leave of the Commission or the Pre-
siding Officer.

(c) The request shall describe with
reasonable particularity the land or
other property to be inspected either
by individual item or by category. The
request shall specify a reasonable time,
place, and manner of making the in-
spection and performing the related
acts.

(d) The party, potential party, or in-
terested governmental participant
upon whom the request is served shall
serve on the party, potential party, or
interested governmental participant
submitting the request a written re-
sponse within ten days after the serv-
ice of the request. The response shall
state, with respect to each item or cat-
egory, that inspection and related ac-
tivities will be permitted as requested,
unless the request is objected to, in
which case the reasons for objection
shall be stated. If objection is made to
part of an item or category, the part
shall be specified.

[54 FR 14944, Apr. 14, 1991, as amended at 56
FR 7797, Feb. 26, 1991]

§2.1021 First prehearing conference.

(@) In any proceeding involving an
application for a license to receive and
possess high-level radioactive waste at
a geologic repository operations area
pursuant to part 60 of this chapter the
Commission or the Presiding Officer
will direct the parties, interested
governmetal participants and any peti-
tioners for intervention, or their coun-
sel, to appear at a specified time and
place, within seventy days after the no-
tice of hearing is published, or such
other time as the Commission or the
Presiding Officer may deem appro-
priate, for a conference to:
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